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A. IDENTITY OF PETITIONER 

Stephenie Lock asks this Court to accept review of the 

Court of Appeals decision terminating review designated in 

part B of this petition. 

B. COURT OF APPEALS DECISION 

Appellant Lock asks this Court to review the decisions of 

the Court of Appeals Opinion in this matter ("LOCK II") dated 

12/23/2024. Stephenie Y. Lock v. American Family 

Insurance Company, slip opinion #85844.1-1, 12/23/2024. A 

copy of the LOCK II decision is in the appendix Apages A-1 

through A-24. 

C. ISSUES PRESENTED FOR REVIEW 

1. Did the Court of Appeals err and deny Lock due 

process in affirming the second trial court's ruling limiting 

Lock's new trial to the sole evidence of the one instance of 

American Family's bad faith insurance conduct that was 
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excluded from the first trial despite that the Court of 

Appeals in LOCK I reversed the first trial court's JNOV on her 

$415,375 insurance bad faith verdict without limitation? 

2. Did the Court of Appeals err and deny Lock due 

process in affirming the trial court's denial of an evidentiary 

hearing when the trial judge explicitly found that Lock had 

raised "an extremely valid issue of racial bias"? APP. B 

3. Did the Court of Appeals err and deny Lock due 

process in affirming the second trial court's unexplained 

denial of the attorney fees awarded American Family's 

pervasive bad faith litigation from 2017-2019 after the first 

trial court made multiple findings of facts of American 

Family's pervasive bad faith insurance conduct? 

4. Did the Court of Appeals err in failing to 

address an insurer's fiduciary duty to treat its insureds 

honestly, fairly and to not place its own interest ahead of its 

insureds', where now two juries have found that American 

Family acted in bad faith towards Lock on her insurance 
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claim, and five judges have found American Family litigated 

in bad faith, all of which is forbidden under the Insurance 

Code and the civil rules and the RPC's. Van Noy v. State 

Farm, 142 Wn.2d 784, 791 (2001). 

D. STATEMENT OF THE CASE 

1. OVERVIEW 

Appellant Stephenie Lock seeks review by the 

Washington Supreme Court of the Court of Appeals 

12/23/2024 Opinion in this matter {"LOCK II"), as it contains 

errors of law that denied Stephenie Lock a new trial on her 

insurance bad faith claim and where rulings against Lock 

were recognized by the trial court as showing an "extremely 

valid issue of racial bias. " The first appellate opinion, 

decided in 2020 after the first trial, is called "LOCK I" 

throughout this document. Lock v. American Family Ins. Co., 

460 3 P.3d 683 (2020). 
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This case has been in litigation for 12 years, so 

some background is necessary. Lock was injured in 2013 

and sought to access her insurance, which led to litigation 

in 201.7. During the entire process American Family has 

litigated so aggressively, dishonestly and in bad faith that it 

was recognized by five separate judges. The rulings against 

Lock were so unreasonable that a reasonable person aware 

of implicit bias could find that they reflect systemic racial 

bias --- triggered by American Family's bad faith and 

dishonest tactics. The delay tactics of American Family have 

resulted in over 1000 pleadings in superior court, dozens of 

pleadings in federal court, and dozens more in the court of 

appeals and in this Court. Five judges have found American 

Family litigated in bad faith, lied to the court, violated the 

civil rules, manipulated the court for the express purpose of 

delay. Yet, American Family has faced no consequences, 

instead it is Lock who has been sanctioned at every turn. To 

PETITION FOR REVIEW 
PAGE60F 17 

THE LAW OFFICES OF VONDA M. SARGENT 

119 First Ave. S., Suite 500 
Seattle, WA 98104 

206-818-4970 



clarify the decisions for which review is required, a brief 

background fol lows. 

• The first trial (2019) led to the jury finding American 

Family acted in bad faith and a verdict of $413,575 on her 

bad faith insurance claim, which is a tort claim. LOCK II, p 1. 

• The 2019 trial judge granted a JNOV on Lock's CPA 

and bad faith insurance claims, finding there was "no 

evidence" to support the verdicts, and itemizing the 

rejected damages (economic damages in support of Lock's 

CPA claim.) The trial judge also entered an award of Lock's 

attorney fees and costs, concluding that equity fees to Lock 

due to multiple findings of American Family's bad faith 

litigation tactics in 2017-2019. While the trial court 

subsequently vacated the fee award, the order on 
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reconsideration confirms American Family's bad faith 

litigation tactics. 1 

• The first Court of Appeals (2020) reversed the JNOV 

on Lock's bad faith insurance claim and also reversed the 

trial court's exclusion of evidence of American Family's 

"direct contact" with Lock on the eve of trial 2 finding it 

"should have been admissible to support her bad faith 

insurance claim." LOCK 11 693, 696. After Lock's request 

for a new trial in oral argument, the Court remanded Lock's 

bad faith claim for a new trial to include the excluded 

evidence of the direct contact. LOCK 1
1 

693, 696. 

• The second trial (2023) was conducted by a series of 

Superior Court judges who erroneously ruled that Lock's 

new trial was limited exclusively to the sole instance of 

1 In its motion to reconsider fees, American Family did not dispute the bad 
faith litigation tactics, and the order vacated just the fee award, explicitly confirming 

American Family litigated in bad faith. 

2 On the eve of the first trial, American Family contacted Lock directly with a 

check and a letter reflecting total compensation for her claim. 
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American Family's direct contact with Lock in 2019.3 LOCK 

II, p 11-13. Because this decision would exclude all of the 

evidence of American Family's bad faith insurance conduct 

presented at the first trial, 4 Lock moved for discretionary 

review (exactly to prevent what is now happening) but was 

denied review. Ruling Denying Direct Discretionary 

Review, Lock. v. American Family, 100476-1, Washington 

Supreme Court, 4/20/22. The trial court denied Lock's 

request for the 2017-2019 bad faith attorney fees 

remanded by the Court of Appeals without consideration or 

explanation. The trial court denied Lock's requests for an 

evidentiary hearing on racial bias which Lock asserted was 

triggered by American Family's aggressive dishonesty and 

which could only be the basis for the plentitude of 

3 This decision thus denied Lock from presenting the abundant evidence of 
American Family's bad faith conduct towards her from 2017-2019 which garnered 

the first verdict. Lock tried for discretionary review, which was denied. 

4 Some of the evidence Lock presented was American Family's failure to 

investigate, failure to communicate, failure to give its IME doctor Lock's actual 

record, etc. 
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unreasonable and unexplained rulings against her. This 

despite the trial judge finding that Lock had raised an 

"extremely valid issue of racial bias." (See APP. B) 

• The second Court of Appeals affirmed the trial 

courts' rulings. It affirmed the 2023 trial court's decision to 

limit Lock's new trial to one instance of bad faith conduct -

Family's 2019 direct contact with Lock; affirmed the trial 

court's decision to deny Lock any attorney fees for 

American Family's bad faith litigation from 2017-2019; and 

affirmed that the trial court's denials for an evidentiary 

hearing were appropriate. LOCK II. Lock requests review 

of these decisions because a reasonable person aware of 

implicit bias could find that they were the result of systemic 

bias. 

3. DECISIONS FORMING THE BASIS FOR REVIEW 

The Court of Appeals erred in affirming the trial court's 

ruling limiting Lock's new trial to the one instance of bad 
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faith conduct. LOCK II, p 11-12. The court erred in relying on 

findings in the Commissioner's Ruling Denying Discretionary 

Review which held that the LOCK I Court of Appeals had 

"affirmed" the JNOV on Lock's bad faith insurance. LOCK II, 

p 8. The court erred in finding that LOCK I "held that the trial 

court abused its discretion only by excluding evidence of 

damages resulting from American Family's direct contact." 

LOCK II, p 12. The court erred in relying on LOCK I as 

excluding all evidence of American Family's bad faith 

insurance conduct except for its direct contact which 

occurred just days before the start of trial and was never 

litigated by Lock. 

The Court of Appeals erred in affirming the trial courts' 

denial of any evidentiary hearing. It erred in ruling that Lock 

failed to establish a prima facie case of racial bias. LOCK II, p 

14, p 17. It erred in ruling that Lock could not establish a 

prima facie case of bias without a verdict to challenge under 

Henderson. LOCK II, p 16, and see Henderson v Thompson, 
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515 P.3d 1011 (2022). The court erred in finding that Lock 

failed to explain how such conduct was racially framed. 5 

LOCK II, p 17. It erred in finding that Lock failed to make a 

prima facie showing under the Henderson standard because 

she failed to show how bias had been activated to impact any 

specific ruling. 6 LOCK II p 16. It erred in finding that Lock 

failed to show "how institutional bias impacted the jury's 

verdict in her favor."7 LOCK II, p 17. 

The Court of Appeals erred in affirming the trial court's 

denial of Lock's 2017-2019 bad faith litigation attorney fees. 

It erred in finding that "Lock does not identify specific 

conduct with cites to the record" despite that Lock's brief 

5 The court did not provide an example or definition of what constitutes "racial 

framing." 

6 This in light of the trial judge acknowledging an "extremely valid issue of 
racial bias." 

7 This ruling is particularly off base when the trial court decisions left Lock 

unable to present any of American Family's bad faith conduct from 2017-2019 which 

formed the basis for the large 2019 verdict and left Lock trying a case on one 

incident of bad faith conduct. This decision removed $413,575 worth of evidence 
from her case, certainly reducing her verdict. 

PETITION FOR REVIEW 
PAGE 12 OF 17 

THE LAW OFFICES OF VONDA M. SARGENT 

119 First Ave. S., Suite 500 
Seattle, WA 98104 

206-818-4970 



cited scored of conduct. LOCK II, p 21. It erred in finding the 

first trial court's factual findings were not a basis to support 

the bad faith attorney fees. LOCK II, p 22. It erred in finding 

that the order reconsidering Lock's 2019 bad faith attorney 

fee award vacated the extensive findings of American 

Family' s  bad faith l itigation tactics. 

The Court of Appeals erred in failing to address an 

insurer's fiduciary duty to treat its insureds honestly, fairly 

and to not place its own interest ahead of its insureds', 

where now two juries have found that Am Fam acted in bad 

faith towards Lock and four judges have found that American 

Family litigated in bad faith. LOCK II, p 22-23. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

(1) Review should be accepted because the decision 

of the Court of Appeals affirming the trial court's denial of an 

evidentiary heari ng on racial bias is in conflict with the 

Supreme Court decision in Henderson v Thompson, 515 P.3d 
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1011 (2022), where the tria l  judge exp l icitly found that Lock 

raised "an extremely va l id issue of racia l  bias." R.A. P. 

13 .4(b) ( l) .  

(2 )  Review shou ld be accepted because the decision of 

the Court of Appea ls l imiting her tria l  to the one i nstance of 

evidence excluded from the first tria l  (denying Lock a tria l  on 

the evidence of bad faith insu rance conduct presented at the 

first tria l )  is i n  d i rect confl ict with the first Court of Appeals 

opinion granting Lock a new tria l  (LOCK I ) .  Lock v. American 

Fami ly I ns. Co., 460 3 P.3d 683, 696 (2020) ("We a lso reverse 

tria l  court's J NOV dismissing Lock's insurance bad faith 

cla im." )  R.A. P. 13 .4(b) (2) .  

(3) Review should be accepted because the decis ions 

of the Court of Appeals affirming the tria l  court's l imitation 

of Lock's new tria l to evidence not presented at the fi rst tria l ; 

affirming the tria l  court's denia l  of an evidentiary hearing on 

the cla im of racia l bias; and affirming the tria l court's refusal 
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to address Lock's motion for the fees deny Lock her 

fundamental right to due process under the Washington 

Constitu tion. Wash. Const. art. I § . 3. R.A.P. 13.4(b)(3). 

(4) This case should be reviewed as it presents a matter of 

grave public import because it addresses the systemic racial 

injustices bias recognized by this Cou rt. This Court stated in 

its June 4, 2020, letter the members of the Judiciary and 

Legal Community: "that we are capable of taking steps 

to address it, if only we have the courage and the will" . This 

case presents the opportunity for this Court to reaffirm its 

commitment to this laudable principle and "do the hard and 

necessary work", to dismantle and eradicate racism in our 

system of justice. In bringing a case against her own 

insurance company Ms. Lock has faced monetary sanctions 

in an amount that has resu lted in her having paid her 

insurance company for having brought a valid and 

meritorious claim against it. If the actions of American 
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Fami ly are a l lowed to remain uncha l lenged the clear 

message sent to the citizens of color i n  Washington is that 

they should s imply sit down and  take whatever is dished out 

without complaint. The actions of American Fami ly should 

not be sanctioned by a Court who has stated that it has a 

moral imperative to address these issues. R.A.P. 13.4(b) (4) .  

This brief consists of 2172 words in compliance with the 

R.A.P. 

Respectfu l ly submitted, 
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APPENDIX 

A Opinion, Lock v. American Family, Court of Appeals Div. I, Slip 

Opinion #85844-1-1, 12/23/2024. 

B Excerpt from Transcript of 2023 Trial, "extremely valid claim of 

racial bias" 
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APPENDIX A 



FILED 
1 2/23/2024 

Court of Appeals 
Division I 

State of Washington 

IN  THE COU RT OF APPEALS OF THE STATE OF WASH INGTON 

STEPHENIE Y .  LOCK, an ind ividual , 

Appellant, 

V. 

AMERICAN FAMILY INSURANCE 
COMPANY, a Foreign Corporation , 
doing business in Washington, 

Respondent. 

No. 85844-1 -1 

DIVISION ONE 

UNPUBLISHED OPINION 

COBURN, J .  - This appeal follows a trial on remand in  what is  now a nearly 

decade-long intensely l itigated contest originally stemm ing from a motor vehicle col l ision 

in 201 3. Lock sued American Fami ly Insurance Company for un insured motorist (U IM) 

benefits as wel l as extracontractual claims under the Washington Consumer Protection 

Act (CPA), the Insurance Fair Conduct Act ( IFCA), and common law insurance bad 

faith . Lock v. Am. Fam. Ins. Co. , 1 2  Wn. App. 2d 905, 909, 460 P .3d 683 (2020). In the 

first appeal ,  this court, with one exception, affirmed the trial court's dismissal of the 

extracontractual claims fol lowing trial that included a $41 3,575 verdict on Lock's 

common law insurance bad faith claim. � at 925-26. This court remanded for trial on a 

claim for common law insurance bad faith based on American Fam ily's corporate 
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counsel's conduct of directly contacting Lock pretria l . 1 il!. at 924-25. In doing so, this 

court did not address Lock's claim that the trial court erred in vacating its attorney fee 

award for bad faith l itigation tactics and instead vacated the trial court's order awarding 

or denying attorney fees and instructed that any claims for fees should be addressed on 

remand. il!. at 925 n.4. Neither party petitioned our state Supreme Court for review of 

this court's decision. 

On remand, two different superior court judges denied Lock's motion for attorney 

fees based on American Fami ly's bad faith l itigation , and the trial court rejected Lock's 

argument that she could retry al l her previously d ismissed bad faith insurance claims. A 

jury awarded Lock $40,000 on her common law insurance bad faith claim. Lock appeals 

contending ( 1 ) the trial court erroneously l imited the scope of the trial on remand, (2) the 

trial court wrongly denied her an evidentiary hearing on racial bias, (3) judicial bias 

violated her right to due process, and (4) the trial court erroneously denied her bad­

faith-l itigation award of attorney fees. American Fam ily asks this court to affirm and only 

alternatively cross-appeals. 

We affirm . 

FACTS 

In 201 3 Lock was rear-ended by an uninsured driver and diagnosed with neck 

and back pain . � at 909.2 At the t ime of the col l ision, Lock's American Fam ily auto 

insurance policy included personal injury protection (P IP)  and U IM benefits. � at 91 0. 

1 This court also remanded for the trial court to offset the jury's $21 ,000 UIM award by 
the amount American Family had paid under Lock's PI P policy for her medical bil ls prior to trial . 
Lock, 1 2  Wn. App. 2d at 928, 930, 932. 

2 Because the underlying facts are not at issue in this appeal, we cite to this court's 
previous opinion in this matter to provide factual context. 

2 
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After the col l is ion , American Fam ily paid all of Lock's submitted medical b i l ls. kl at 91 0-

1 1 ,  91 4. American Family later notified Lock it would not pay for any further medical 

treatment after an independent medical exam determined she did not require any 

additional d iagnostic testing or treatment. 19.:_ at 91 0-1 1 .  Lock filed a U IM claim against 

American Fami ly in March 201 5. � at 91 1 .  In November Lock amended her complaint 

to also include ,extracontractual claims under the CPA, chapter 1 9.86 RCW; the IFCA, 

RCW 48.30.01 5; and common law insurance bad faith .  � 

After Lock amended her complaint, American Fam ily twice unsuccessful ly tried to 

remove the case to federal court. 19.:_ at 91 1 -1 2. After the fi rst remand back to state 

court, a King County Superior Court Judge denied American Fam i ly's motion for a 

summary judgment hearing on shortened time and denied American Fami ly's request 

for a pretrial summary judgment hearing. kt American Fami ly then again tried to 

remove the case to federal court and fi led the same summary judgment motion. 19.:_ at 

91 2 .  After determ ining that American Fam ily rel ied on its own estimate of general 

damages as the basis for removal ,  a United States D istrict Court Judge sanctioned 

American Fam ily and remanded the case back to state court. 19.:_ The district court judge 

found that American Fam ily "flat-out l ied to the Court" about the amount in controversy 

and used "cheap trial tactics" by removing the case in an attempt to obtain summary 

judgment. 19:. The district court judge sanctioned American Fam ily by awarding Lock 

attorney fees in the amount of $4, 1 53.75. !ft Once back in state court the second time, 

the superior court judge set trial for May 201 7 and again denied American Fam i ly's 

request to calendar its motion for summary judgment "due to its bad faith l itigation 

tactics." & 

3 
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In March 201 7 American Fami ly's corporate counsel mailed the $4, 1 53.75 

sanction check with a cover letter on American Fami ly "Claims Legal Division" 

letterhead directly to Lock's home. 19.:. at 91 3, 91 6-1 7.  The cover letter was captioned 

with the case name and King County Superior Court case number and stated the 

payment "represents ful l  and final settlement of all claims in the above-captioned 

matter. " 19:. at 91 3. We refer to the sending of the check and cover letter as American 

Fami ly's "direct contact. '' See id. at 91 3, 923-24. 

The first trial court denied Lock's request for a jury instruction that American 

Fam ily's direct contact was evidence of bad faith conduct, and concluded there were no 

damages caused by the direct contact. 19.:. at 91 5. The jury found that American Fami ly 

had not committed an IFCA violation. � at 91 6. The jury awarded Lock a $21 ,000 

verdict on her U IM claim , $8,500 on her CPA claim , and $41 3,575 on her bad faith 

claim .  19.:. Lock moved for attorney fees based on American Fam ily being found as 

having "acted in bad faith" by a unanimous jury, the federal district court j udge, and the 

superior court judge who denied American Fam ily's request to calendar a motion for 

summary judgment. The first trial court initial ly granted attorney fees and directed Lock 

to submit a fee declaration segregating the fees incurred due to American Fami ly's bad 

faith l itigation conduct. 3 � at 91 9. 

3 The trial court's initial order granting attorney fees states: 
To obtain an award of those fees and costs, plaintiff shal l submit a fee 
declaration that segregates those fees incurred due to American Family's bad 
faith. Examples of such fees include: (1 ) fees incurred to reschedule American 
Family's 30(b)(6) deposition; (2) fees incurred [to] attend and repeatedly prepare 
for any deposition that American Family fai led to attend despite not having a 
protective order in place; (3) fees incurred to oppose American Fami ly's improper 
efforts to get a hearing on summary judgment after [a superior court judge] ruled 
she would not hear it; and (4) fees incurred to address American Family's 
improper removals to federal court. 

4 
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The trial court also granted American Fami ly's motion for JNOV and dism issed 

Lock's CPA and bad faith extracontractual claims.4 � at 91 6, 91 8. Relevant to this· 

appeal, the trial court held in part that Lock's failure to prove evidence of damages 

proximately caused by any bad faith action by American Fami ly invalidated the jury's 

common law insurance bad faith verdict as a matter of law. � at 91 8. 

American Family also moved for reconsideration of the trial court's attorney fee 

award. � at 91 9. The first trial court granted the motion and vacated his prior order 

awarding attorney fees. kl, The court reasoned that American Fami ly provided 

additional procedural background in its motion for reconsideration causing the court to 

more ful ly consider the record, and that Lock fai led to segregate her requested fees as 

ordered.5 

On appeal, this court held that " [p]ostl itigation conduct of the insurer's counsel is 

not the basis for l iabi l ity for insurance bad faith . " &. at 923. This court affirmed the trial 

court's dism issal of the extracontractual claims except in respect to Lock's common law 

insurance bad faith claim. &. at 925, 928, 931 -32. This court held that "the trial court 

erred in excluding evidence of damages that might have resulted from American 

Fam ily's direct contact with Lock. " &. at 926. The trial court therefore "abuse[d] its 

discretion by excluding evidence of damages related to American Fami ly's action 

directly sending the $4, 1 53.75 check to Lock." &. at 923. Thus, th is court held that "[t]he 

trial court's conclusion in its JNOV that there was no evidence of damages to support 

Lock's claim of bad faith insurance coverage was erroneous." &. at 926. This court 

4 Only the $21 ,000 UIM verdict remained. Lock, 12  Wn. App. 2d at 9 18. 
5 The order states Lock "did not segregate any of the hundreds of thousands of dollars in 

attorney's fees she initial ly sought." 

5 
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"remand[ed] for retrial of Lock's claim for common law insurance bad faith based on 

American Fam ily's conduct directly contacting Lock pretrial . " � at 925. Later, at the end 

in the concluding paragraphs of its opinion, this court wrote: 

We reverse the trial court's order excluding evidence of American Family's 
direct contact with Lock during l itigation and any resulting damages 
supporting her insurance bad faith claim. We also reverse the trial court's 
JNOV dismissing Lock's insurance bad faith claim . 

� at 932. As to attorney fees, this court noted: 

Lock also argued that the trial court erred in vacating its order granting her 
attorney fees for American Fam ily's bad faith l itigation tactics. Because we 
are remanding for trial on Lock's claim of bad faith, we also vacate the trial 
court's order awarding or denying attorney fees. Any claims for fees 
should be addressed on remand. 

h;;l at 925, n .4. Neither party sought review of this court's decision. 

On remand, much l itigation ensued. We discuss only what is relevant for this 

appeal. Lock fi led a CR 1 6  motion in April 2021 , prior to the second trial ,  requesting a 

pretrial conference in part to discuss "whether impl icit bias has [sic] recognized by our 

[state] Supreme Court in its June 4, 2020 letter has played any role in the proceedings 

before reassignment."6 It is undisputed that Lock is Asian and her counsel is Black. 

American Fami ly filed a response in opposition to Lock's CR 1 6  motion and moved to 

strike Lock's counsel's attached declaration .  Another King County Superior Court judge 

denied Lock's CR 1 6  motion and American Family's motion to strike. 

In July 2021 Lock moved for sanctions and attorney fees for American Fami ly's 

bad faith l itigation conduct. Lock asserted this court "remanded this matter for the 

6 In the letter addressed to our state's judiciary and legal community, our state supreme 
court recognized "[t]he devaluation and degradation of black l ives is not a recent event" but "is a 
persistent and systemic injustice that predates this nation's founding." The court cal led on the 
legal community to "recognize the harms that are caused when meritorious claims go 
unaddressed." 

6 
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imposition of sanctions and attorney fees due to American Family's bad faith l itigation 

conduct." American Family opposed the motion and argued Lock was attempting to 

rel itigate the entire case. The superior court, after reviewing and considering the 

pleadings, denied the motion in its entirety on the merits. 

In August 2021 American Family fi led a motion for partial summary judgment 

requesting the trial court "order that Lock's only viable cause of action for retrial is for 

common law bad faith , based upon American Fam ily's direct contact with Lock post­

l itigation. 11 American Family requested the court to confirm that Lock was estopped from 

rel itigating her CPA, IFCA, and Olympic Steamship7 claims. Lock declined to respond to 

the motion she described as a "bi l l ing attempt" by the defense that is nothing more than 

asking the trial court to affirm this court's rul ing in Lock. The trial court granted American 

Fami ly's motion and clarified that "the sole issue to be decided at trial" on remand was 

Lock's common law insurance bad faith claim "as it related to the check and letter sent 

directly" to Lock. Lock filed a motion for partial judgment entry for the first trial's jury 

verdict of $41 3,575 plus interest, which the trial court denied in October. The trial court 

also denied Lock's motion for reconsideration in November. Lock petitioned the 

Washington Supreme Court for discretionary review of the October and November 

orders. Lock also requested an emergency stay. 

In January 2022 the Supreme Court commissioner denied Lock's emergency 

stay request and in Apri l also denied her motion for discretionary review. In May the 

Supreme Court issued a certificate of final ity and remanded to superior court for further 

7 Lock had requested attorney fees and costs under Olympic Steamship v. Centennial 
Ins. , 1 1 7  Wn.2d 37, 81 1 P.2d 673 (1991 ) in her November 2015  amended complaint. Attorney 
fees are a recoverable damage in a bad faith claim for insurance coverage denial under 
Olympic Steamship. kl at 52-53. 

7 
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proceedings. The Supreme Court commissioner stated that Lock's argument for the 

stay and discretionary review "rel ies on a m isinterpretation" of this court's decision in 

Lock. Echoing the emergency stay ru l ing, the commissioner stated in the discretionary 

review denial : 

Of particular importance, the Court of Appeals affirmed the superior 
court's JNOV order, which dism issed Ms. Lock's bad faith claims as a 
matter of law. That post-verdict order extinguished the jury's award of 
$41 3 ,575. The Court of Appeals reinstated the common law bad faith 
claim only to the extent it was based on American Fami ly's direct contact 
during l itigation , meaning the check and cover letter mailed to her by 
American Fami ly's corporate counsel .  

The trial on remand occurred in December. In the days leading up to the trial , the 

trial court considered motions between the parties to strike, for contempt, and for 

sanctions concurrently with the parties' motions in l im ine.8 The substance of these 

motions and the parties' motions in l im ine largely centered around the ongoing dispute 

about what could and could not be l it igated at trial. In fact, the trial court explained that 

the primary motion in l im ine " is what the parameters of this trial wi l l  be" and that the 

court's decision "on that front will inform a number of both parties' other motions in 

l im ine. 1
1 When the court l isted the motions before it and asked the parties if there were 

any other documents the court did not l ist but should be reviewed, Lock's counsel 

stated: 

So I just want to put on the record that . . .  the history of this case is such 
that I think it wou ld be necessary for the Court . . .  to have a . . .  CR 1 6  
hearing so we can truly understand what's occurred in this case and why 
we're even having an argument about the scope of the case as 
( inaudible). 

8 American Family filed a motion to strike, for contempt, and for sanctions. Lock filed a 
response requesting the court to deny the motion and to impose sanctions against American 
Fami ly. American Family filed a reply in support of its motion to strike, for contempt, and for 
sanctions. Lock then filed a motion to strike American Family's motion to strike, for contempt, 
and for sanctions. 

8 
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Lock then argued the trial should n::>t be l im ited to bad faith specific to American 

Fami ly's single d irect contact act. On rebuttal ,  Lock's counsel argued: 

To look at the Henderson casel91 particularly and l isten to the argument, 
you can hear the justices asking whether it would be fruitless for me to 
continue to oppose these orders that are clearly not going in my favor. 
And, yes, it would be fruitless for me to do so. The fact that I used every 
avenue avai lable to me and to my cl ient to get the Court back on track 
with this case, I did that. And this fiction that the race issue has been 
adjudicated is simply false. It has not been addressed. 

And if you take the time to look at the motions practiced and look at the 
orders that have been entered in this case, it is clear, it is absolutely clear 
that Lock has made a prima facie case that an objective observer who 
was aware of an explicit bias that it could be found in this case, and that is 
what has been argued with the CR 1 6  request for the motion, which 
American Fam ily ferociously fought against. 

In its rul ing on the second trial's scope, the trial court read on the record from this 

court's prior decision as wel l  as from the Supreme Court commissioner's rul ing. The trial 

court ruled that "this trial is for the jury to determ ine what, if any, damages were causal ly 

related by" American Family's direct contact. 

The trial court also acknowledged that Lock "raise[d] an extremely val id issue of 

racial bias." The court continued: 

I 'm saying extremely �,al id not because I thoroughly assessed the 
conduct of judicial officers' orders issued in this case but because I 
recognized that every single individual ,  including every single judicial 
officer, has inherent biases, and these inherent biases do play a role in 
certain decisions that we make. 

I also recognize the frustrations that I think very wel l  may be valid 
on the part of the plaintiff regarding orders that have consistently gone 
against the plaintiff in l ight of a considerable amount of evidence in which 
one would expect otherwise. However, the reason why I don't think that a 
proactive effort on my part to hold an evidentiary hearing to determ ine 
whether impl icit biases did play a role in one or more of the decisions 
issued by judicial officers after remand before today on th is case is 

9 Henderson v. Thompson,  200 VVn.2d 417, 421 , 518  P.3d 1 01 1  (2022) . 
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because even if I set aside t71e orders determ ining the parameters of the 
issue before the trial of fact . . . I sti l l  wou ld go to the Court of Appeals . . .  
specificity in their opin ion and the Supreme Court's clarification of the 
issue . . .  [and] I would arrive at the same conclusion . . . .  

The court then went through each of the parties' motions i n  l im ine. 1 0  U ltimately, the jury 

decided for Lock and awarded a verdict of $40,000. Lock does not chal lenge this 

$40,000 verdict on appeal .  

After trial, in  January 2023, Lock moved "for the bad faith attorney fees awarded 

in 201 7 after Lock's first trial . "  In her motion, she asserts this court agreed with Lock and 

vacated the first trial court's reconsideration of his prior order granting her bad faith 

attorney fees in 201 7.  Lock specifical ly requested al l  of her bi l ls and costs from 201 5 to 

201 7  and "sanctions for the conduct of American Fami ly post remand where it faced no 

sanctions for its continued abusive l itigation tactics and its continued use of the court 

system to prolong the l itigation . "  In response, American Fami ly requested the court 

sanction Lock for procedural and professional conduct ru les violations. The second trial 

court denied Lock's motion for attorney fees, costs, and sanctions. In the same order, 

the court denied American Family's motion for sanctions. 

In June 2023 the trial court entered a satisfaction of judgment. Lock filed a notice 

of direct appeal to the Washington Supreme Court. American Fam ily fi led notice of 

cross appeal .  The Supreme Court transferred the appeal to this court. 

10 It appears American Family, based on the trial court's motion in l imine rul ings, was 
satisfied to "push to the side" its contempt motion unti l after trial . 
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DISCUSS ION 

Motion to Strike 

In her reply brief, Lock requests this court to strike portions of American Fam i ly's 

opening brief based on its "overlength" and " improper use of appendices. "  Lock asserts 

violations of the Rules of Appel late Procedure (RAP) ,  including that American Family's 

appendix includes materials not contained in the record without this court's permission 

and that certain appendices are irrelevant. See RAP 1 0.3(a)(8). We deny Lock's motion 

to strike for two reasons. 

First, this court granted American Fami ly's motion to submit an overlong brief. 

Second, "a motion to strike is typical ly not necessary to point out evidence and issues a 

l itigant believes th is court should not consider. " Engstrom v. Goodman, 1 66 Wn. App. 

905, 909 n.2, 271 P.3d 959 (201 2); see RAP 1 .2(a). This court wil l  not s ift through the 

record or briefs "with a stamp or scissors to prevent the judges who are hearing the 

case from seeing material deemed irrelevant or prejudicial . " Engstrom, 1 66 Wn. App. at 

909 n.2. This court did not rely on American Fam ily's appendices to resolve this appeal .  

Scope of Trial 

Lock contends the trial court erroneously modified this court's mandate when it 

l im ited the trial on remand to the sole issue of American Fam ily's direct contact. Lock 

asserts this court reversed the JNOV on the jury's bad faith verdict of $41 3,575 "without 

l imitation" and ordered a new trial on all evidence of American Family's bad faith. Lock 

argues she should now, out of fairness, recover the original bad faith verd ict of 

$41 3 ,575 in addition to her $40,000 verdict on remand. Because her interpretation is 

1 1  
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contrary to a fair and plain reading of Lock, we deny her request. See, �
' 

1 2  Wn. App. 

2d at 926, 932. 

In Lock, the issues on appeal were the trial court's exclusion of evidence related 

to American Family's l it igation conduct and the court's JNOV dism issing Lock's 

extracontractual CPA and bad faith claims as a matter of law. 1 2  Wn. App. 2d at 91 8-

1 9. This court affirmed the trial court's dism issal of the CPA claim and the court's 

evidentiary rul ings related to Lock's unsuccessfu l IFCA claim . JsL, at 923-25, 928,  931 -

32. 

In respect to the trial couri's d ismissal of Lock's common law insurance bad faith 

claim , this court held the trial court abused its d iscretion only by excluding evidence of 

damages resulting from American Family's direct contact, which led to the trial court 

erroneously concluding in its JNOV there was no evidence of damages to support the 

jury's common law insurance bad faith verdict. kL, at 91 7-1 8, 924-26. Except for the trial 

court's error in considering potential damages resulting from the specific bad faith act of 

direct contact, this court otherwise rejected Lock's argument that she proved evidence 

of damages proximately caused by American Fami ly's bad faith conduct. 1 1  ,kL at 925-26. 

Lock reads out of context this court's statement that 11 [w]e . . .  reverse the trial 

court's JNOV dismissing Lock's insurance bad faith claim" near the end of this court's 

�pinion. JsL, at 932. Lock reads this as al lowing a new trial on al l of Lock's common law 

insurance bad faith claims, but ignores this court's holding that postl itigation bad faith 

1 1  This court analyzed and rejected Lock's other arguments that: 
the jury ( 1 )  knew American Family cut off her benefits, (2) knew that American 
Family failed to investigate fairly by not providing Dr. Chong with all of her 
medical records and not consulting with her treating physician, [and] (3) knew 
that she had to hire an expert whose bill was in excess of $1 8,000. 

Lock, 12  Wn. App. 2d at 925-26. 
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conduct is rarely adm issible because it lacks probative value and has a high risk of 

prejudice. � at 921 .  In her first appeal to this court, Lock argued that the trial court 

erred in excluding evidence of American Fami ly's l itigation conduct that occurred after 

she filed her U IM lawsuit. � at 91 9. This court explicitly held, ''The trial court did not 

abuse its discretion in excluding the postl itigation conduct of trial counsel ,  including 

evidence of bad faith in the fi l ing of untimely motions for summary judgment and 

removing the case to federal court. " � at 923. As to any substantive insurance bad faith 

claim ,  read in context, th is court's reversal of the JNOV dismissing Lock's 

extracontractual bad faith claims related to remand for a new trial on Lock's common 

law insurance bad faith claim "based on American Fam ily's direct contact during 

l it igation" and no other insurance bad faith claim . � at 932 (emphasis added) ;  see id. at 

923, 925, 931 . 

The trial court did not err in restricting the trial on remand to American Fam ily's 

conduct of having direct contact with Lock by mail ing her the sanction check and cover 

letter. 

Evidentiary Hearing for Racial Bias 

Lock contends she was wrongly denied an evidentiary hearing after raising the 

issue of racial bias to the trial court. Specifical ly , Lock argues the trial court erred when 

it denied Lock's CR 1 6  motion requesting a pretrial hearing to discuss "whether impl icit 

bias has [sic] recognized by our Supreme Court" had an effect in the proceedings. Lock 

argues the trial court also erred when it declined to conduct an evidentiary hearing after 

Lock raised the issue of racial bias during motion in l im ine arguments before her trial on 

remand. 

1 3  
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American Fam ily asserts th,�t Lock waived her claim of systemic and institutional 

bias and request for a hearing specific to racial bias because she fai led to request such 

a hearing post-verdict. American Fami ly also contends that Lock fai led to establish a 

prima facie case where an objective observer could conclude that racial bias was a 

factor in the jury's verd ict. 

Due process requires a fair  trial .  Tatham v. Rogers, 1 70 Wn. App. 76, 90, 283 

P .3d 583 (201 2). "Under Washington law, the right to a jury trial includes the right to an 

unbiased and unprejudiced jury." State v. Jackson, 75 Wn. App. 537, 543, 879 P .2d 307 

( 1 994). Appeals to racial or ethnic bias in the justice system cannot be perm itted. See 

State v. Zamora, 1 99 Wn.2d 698, 723, 51 2 P .3d 51 2 (2022); State v. Homtvedt, 29 Wn. 

App. 2d 589, 599, 539 P .3d 869 (2023). C ivi l or crim inal, "a verdict affected by racism 

violates fundamental concepts of fairness and equal justice under law." Henderson, 200 

Wn.2d at 421 .  In State v. Jackson, this court held the trial court erred when it ruled on 

Jackson1s motion for a new trial without conducting an evidentiary hearing pursuant to 

his prima facie showing of racial b ias. 75 Wn. App. at 544. This court also noted that 

"[t]he fact that Jackson did not agree to an evidentiary hearing below does not constitute 

a waiver of h is right to argue that he was denied the right to due process. 11 
� at 544 n.4. 

We disagree with American Fam i ly's assertion that a party is necessari ly barred from 

raising a claim of racial bias if the party did not request an evidentiary hearing below. 

See id. But we do agree with American Fam ily that Lock failed to establ ish a prima facie 

showing of racial b ias. 

To advance her argument, Lock correctly asserts, as recognized by our state 

Supreme Court in Henderson, 200 Wn.2d at 421 ,  that, "[w]hether expl icit or implicit, 
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purposeful or unconscious, racial bias has no place in a system of justice."  The 

Henderson court acknowledged if racial bias is a factor in a judge or jury's decision, the 

decision necessari ly does not achieve substantial justice and must be reversed. � at 

421 -22. The court addressed the issue of whether the plaintiff was entitled to an 

evidentiary hearing after she moved for a new trial arguing that defense counsel's 

appeals to racial bias affected the jury verdict. � at 422. The court held if a party 

presents a prima facie showing that racial bias affected the verdict, the party is entitled 

to an evidentiary hearing. � at 438. The court explained: 

In rul ing on a motion for a new civi l trial ,  " [t]he u ltimate question for the 
court is whether an objective observer (one who is aware that impl icit, 
institutional, and unconscious biases, in addition to purposeful 
discrim ination, have influenced jury verdicts in Washington State) could 
view race as a factor in the verd ict." 

19.:. at 422 (alteration in original) (quoting State v. Berhe, 1 93 Wn.2d 647, 665, 444 P .3d 

1 1 72 (201 9)) ;  see also Henderson, 200 Wn.2d at 435 (discussing burden of proof at 

evidentiary hearing). 

A determ ination of whether racism could have affected the verd ict requires a 

review of the total ity of circumstances of the trial .  Henderson, 200 Wn.2d at 439. A 

reviewing court "may only consider the evidence and argument that was before the trial 

court at the time of the hearing on tne motion for a new trial . "  S imbulan v.  Nw. Hosp. & 

Med. Ctr . .  No. 851 1 4-4-1 , sl ip op. at 1 3  (Wash. Ct. App. Aug. 26, 2024) , 

https://www.courts.wa.gov/opinions/pdf/851 1 44.pdf (emphasis added). In Henderson, 

the court held that defense counsel's trial references to Henderson as combative and 

the defense's arguments that Henderson was solely motivated by financial gain and 

was exaggerating her injuries evoked stereotypes that portrayed Henderson as an 

1 5  
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angry Black woman and as "untrustworthy, lazy, deceptive, and greedy." 200 Wn.2d at 

436-37. As this court recently clarified, we review a trial court's decision under the 

Henderson test de nova. Simbulan , sl ip op. at 1 1 . 

Without a verdict to chal lenge at the time of Lock's request for a hearing, Lock 

necessarily could not establish a prima facie case under Henderson. Lock asks this 

court to broaden the reach of the Henderson framework to apply to inherently biased 

pretrial jud icial rul ings in addition to a party's conduct during trial .  The Henderson facts 

were specific to a party's objective appeals to a factfinder's racial bias and such 

appeals' objective effect on the outcome of the trial, whether by jury or bench trial 

verdict. Henderson, 200 Wn.2d at 439-40 ( discussing the burden at a CR 59 evidentiary 

hearing upon prima facie showing of racial bias); see also Simbulan, sl ip op. at 23-24 

(contrasting facts to party's flagrant appeals in Henderson and appeals in the crim inal 

context). Lock conceded at oral argument that the appl ication of Henderson to pretrial 

judicial bias would be "a brave new world,"  and proposed that a pretrial evidentiary 

hearing on judicial racia l bias require a neutral arbiter, such as a special master. 

However, even if this court were to extend Henderson to require an evidentiary 

hearing to exam ine judicial ru l ings possibly tainted by a judge's own racial bias, Lock 

fai ls to make a prima facie showing under the Henderson standard . In her CR 1 6  motion 

and motion in l imine arguments, Lock only offered conclusory arguments. She claimed 

that the trial court's rul ings were racial ly biased, degrading, and one-sided, but fai led to 

offer evidence of how a judge's purported bias was objectively activated to impact any 

specific ruling. See Henderson,  200 Wn.2d at 436-38 (describing how defense 

counsel's al lusions to racial stereotypes implicitly invited jurors to make decisions on 
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improper grounds rooted in prejudi�e or racial biases). Courts must "focus on the effect 

of racial ly biased comments or actions, not the intent of the actor, when evaluating 

whether a verdict has been affected by racism ." kt at 434. A basic disagreement with 

the factfinder's decision is not sufficient to meet the test. See Simbulan , slip op. at 24 

(stating the unacceptable risk of the m isappl ication of the Henderson standard to tempt 

parties "to proactively introduce evidence of their own ethnicity or primary language to 

ensure another chance at l itigation in the event of an unfavorable verd ict"). 

In her briefing , Lock asks this court to consider the total ity of circumstances of 

the trial to conclude that American Fami ly's misrepresentations affected the trial court's 

rulings favoring American Fami ly "over Asian Lock and her B lack attorney," but she 

again fai ls to explain how such conduct was racial ly framed or how it perpetuated racial 

stereotypes to objectively activate the trial court's al leged systemic and institutional 

racial bias against her. Nor does Lock present any argument as to how the institutional 

racial bias impacted the jury's verdict in her favor. We cannot say system ic and 

institutional bias is at work in a trial court's rul ing or in a verdict merely because the 

party and/or their attorney is a person of color and the rul ing was unfavorable or the 

verdict ostensibly insufficient. See id. Indeed, not al l  express recognitions of race carry 

the danger of appealing to potential racial bias. Zamora, 1 99 Wn.2d at 7 1 5. 

Because Lock has not establ ished a prima facie case of racial bias, it fol lows that 

the trial court d id not err in denying her requests for an evidentiary hearing. That does 

not mean that Lock is without an avenue to assert a claim of judicial bias, which we 

address next. 

1 7  
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Jud icial B ias 

Aside from asking this court to extend Henderson, Lock contends multiple trial 

court's rul ings were unfair and biased toward American Fami ly in violation of the 

appearance of fairness doctrine. Because Lock offers insufficient briefing to support her 

argument, we reject her claim . 

The appearance of fairness doctrine appl ies to judicial and quasi-judicial 

decisionmakers. State v. F inch, 1 37 Wn.2d 792,  808, 975 P .2d 967 ( 1 999) . Lock 

correctly asserts the doctrine requires a judge to be impartial and also appear to be 

impartial. � "[T]rial before an unbiased judge is an essential element of due process."  

In re Pers. Restraint of Davis, 1 52 Wn.2d 647, 692, 1 01 P .3d 1 (2004). However, 

"[t]here is a presumption that a trial judge properly d ischarged h is/her official duties 

without bias or prejud ice. " � A party asserting judicial bias "must provide specific facts 

establishing bias" to overcome the presumption, such as evidence on the record of the 

judge having a personal interest in the outcome or the judge's personal prejudice 

against the party. 1st. at 692-93; see also Tatham, 1 70 Wn. App.  at 90-91 (providing 

examples of evidence of judicial bias requiring recusal under due process). Mere 

speculation of judicial bias is insufficient. Tatham, 1 70 Wn. App.  at 96. "Judicial rul ings 

alone almost never constitute a valid showing of bias." Davis, 1 52 Wn.2d at 692. 

Lock's briefing mentions uncited judicial rul ings on remand that, based on Lock's 

statement of the case, cou ld apply to rul ings issued by multiple judges. Lock vaguely 

describes the rul ings and fai ls to offer evidence of any of the judicial officers' biases 

against her. See RAP 1 0.3(a)(6) .  The mere labeling of a rul ing as biased is not 

evidence of systemic or impl icit bias at work in the perversion of a specific legal 
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determ ination . If courts d id not require more, they would open the door to bald 

accusations of bias halting the wheels of justice simply because the system is served by 

human decisionmakers. See Berhe, 1 93 Wn.2d at 663 (acknowledging everyone l ives 

with unconscious b iases). 

We hold that Lock's bald accusations are insufficient to defeat the presumption of 

an impartial judiciary. 

Attorney Fees 

Lock next contends the trial court should have granted her attorney fees for 

American Fam ily's bad faith l itigation conduct that she was in itially granted by the first 

trial judge in 201 7 .  Lock argues because a court may award attorney fees for bad faith 

l itigation conduct and American Fami ly acted in bad faith contrary to its fiduciary duty to 

Lock as its insured, "[t]he only fair and just remedy would be to award Lock the 201 7  

attorney fees and costs as filed in 201 7  with interest from that date." We decl ine Lock's 

request. 

In Lock's first appeal ,  this court decl ined to address Lock's chal lenge to the first 

trial court's order vacating it's previous order granting her attorney fees for American 

Fami ly's bad faith l itigation tactics. Lock, 1 2  Wn. App. 2d at 925 n.4. Because the case 

was remanded for trial on Lock's common law insurance bad faith claim , this court 

instead vacated the trial court's order awarding or denying attorney fees, and noted any · 

fees should be addressed on remand. � On remand, Lock moved for and was twice 

denied attorney fees as sanctions, and other requests not at issue in th is appeal , for 

American Fami ly's bad faith l itigation conduct. 

1 9  
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A prevai l ing party does not recover attorney fees absent a contract, statute, or 

recognized ground of equity. Rorvig v. Douglas, 1 23 Wn.2d 854 , 861 , 873 P.2d 492 

( 1 994) ;  see Berryman v. Metcalf, 1 77 Wn. App. 644 , 656, 31 2 P .3d 745 (201 3) . .  A "trial 

court has the inherent authority to sanction a party for 'bad faith,
,
,
, 

Includ ing procedural 

bad faith. Hedger v. Groeschel! , 1 99 Wn. App. 8, 1 3-1 4 , 397 P.3d 1 54 (201 7) .  

"Procedural bad faith is unrelated to the merits of the case and refers to 'vexatious 

conduct during the course of l itigation . "' kl. at 1 4 (quoting Rogerson Hi l ler Corp. v. Port 

of Port Angeles, 96 Wn. App. 9 1 8, 928, 982 P.2d 1 31 ( 1 999)) .  Bad faith l itigation can 

provide an equitable basis for attorney fees, such as conduct that delays or d isrupts 

l itigation. Rogerson Hi l ler Corp. , 96 Wn. App. at 927-28; State v. S. H . ,  1 02 Wn. App. 

468, 475, 8 P .3d 1 058 (2000). 

This court reviews a trial court's decision to deny attorney fees under an abuse of 

discretion standard. Pierce v. B i l l  & Melinda Gates Found. ,  1 5  Wn. App. 2d 41 9, 447, 

475 P.3d 1 01 1 (2020) . A trial court abuses its d iscretion if its decision is manifestly 

unreasonable, exercised on untenable grounds, or based on untenable reasons. Roats 

v. B lakely Island Maint. Comm'n, Inc. , 1 69 Wn. App. 263, 284 , 279 P.3d 943 (201 2) .  A 

trial court's decis ion is manifestly unreasonable if it is outside the range of acceptable 

choices. kl This court's scope of review is general ly bound by the trial court's factual 

findings and wil l  not attempt to make factual findings based on an incomplete record in 

which the appeal ing party d id not properly brief or argue the elements of a claim . Dalton 

M, LLC v. N. Cascade Tr. Servs. ,  Inc., 2 Wn.3d 36, 53, 534 P.3d 339 (2023); see RAP 

2.5(a) , 1 0.3(a)(6). A trial court m ust make a finding of bad faith to assign sanctions. 

Hedger, 1 99 Wn. App. at 1 4. "A finding of ' inappropriate and improper' conduct ' is 
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tantamount to a finding of bad faith . 1 11 Andren v. Dake, 14 Wn. App. 2d 296, 321 ,  472 

P .3d 1 01 3  (2020) (quoting S .H . ,  1 02 Wn. App. at 475)). 

Lock argues that American Fam ily engaged in bad faith l itigation tactics and this 

court's fai lure to sanction American Family for its conduct sends a clear message to 

insurers that " improper removals to federal court, cheap trial tactics, flat out l ies, lying, 

manipulating the court to delay resolution, avoiding depositions, refusing to disclose 

witnesses, and otherwise l itigating abusively is condoned by the judicial system ." Lock 

does not identify specific conduct with cites to the record. At the end of her argument, 

she includes a string citation to the record untethered to any facts. 

" It is an appel lant's responsibi l ity to provide 'argument in support of the issues 

presented for review, together with citations to legal authority and references to relevant 

parts of the record. "' Romero v. Dep't of Soc. & Health Services, 30 Wn. App. 2d 323, 

544 P .3d 1 083 (2024) (quoting RAP 1 0.3(a)(6)) .  "Passing treatment of an issue or lack 

of reasoned argument is insufficient to merit j udicial consideration. " Palmer v. Jensen, 

81 Wn. App. 1 48, 1 53, 91 3 P .2d 41 3 (1 996); see Nelson v. Duvall, 1 97 Wn. App. 441 , 

460, 387 P .3d 1 1 58 (201 7). Th is case involves more than 9,500 pages in the record 

and, by Lock's count, more than a thousand pleadings between the parties. We decline 

to fish in the record to construct an argument for bad-faith-l itigation sanctions on Lock's 

behalf. See State v. Cox, 1 09 Wn. App. 937, 943, 38 P .3d 371 (2002). 

In her brief's introduction , Lock seems to identify the district court judge's rul ing 

stating that American Fami ly "flat-out l ied to the Court" about the amount in controversy 

and used "cheap trial tactics" by removing the case to obtain summary judgment as a 

legal determ ination of bad faith l itig�tion that mandates attorney fees. But the district 
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court judge indeed imposed a sanction and awarded attorney fees. Lock, 1 2  Wn. App. 

2d at 91 2. Lock cites to no authority to support her indirect suggestion that a trial court's 

den ial of additional sanctions for the same conduct is an abuse of discretion . Where a 

party fai ls to cite to relevant authority, we general ly presume that the party found none. 

State Constr. , Inc. v. City of Sammam ish. 1 1  Wn. App. 2d 892, 906. 457 P .3d 1 1 94 

(2020) (citing Edmonds Shopping Ctr. Assocs. v. C ity of Edmonds, 1 1 7  Wn. App. 344, 

353, 71 P.3d 233 (2003)) . 

Overal l .  Lock fails to demonstrate how the denials of her two motions on remand 

were manifestly unreasonable, exercised on untenable grounds, or untenable. Rather. 

Lock makes a conclusory argument that the trial court "gave no credence to the prior 

findings of [American Family's] bad faith l itigation tactics" and repeatedly cites to the first 

trial court's initial findings of American Fami ly's bad faith l itigation tactics. We disagree 

with Lock's assertion and her rel iance on the first trial court's findings as a factual basis 

to support her new attorney fees request. First, after each of Lock's attorney fees 

requests, which were made before two different judges, the trial court reviewed and 

considered the motions, as wel l as American Fam ily's responses and Lock's repl ies. 

Second, because the first trial court vacated its prior order granting attorney fees based 

on its further understanding of the procedural record, such factual findings simply do not 

exist. 1 2  See Lock, 1 2  Wn. App. 2d at 91 9. 

Lock argues that American Family's bad faith l itigation tactics violated its 

fiduciary duty and it should be sanctioned for its unfair treatment of Lock as its insured. 

12 Notably, even if it could be interpreted that this court's vacating the trial court's order 
of denying attorney fees also vacated the first trial court's rul ing vacating its own previous order 
awarding attorney fees, this court also vacated any order awarding attorney fees. Lock, 1 2  Wn. 
App. 2d at 925 n.4. 
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Lock cites Van Noy v. State Farm Mutual Automobi le Insurance for the principle that an 

insurer must deal fairly with its insured, " 'g iving equal consideration in all matters to the 

insured's interests as wel l as its own. "' 1 42 Wn.2d 784, 793, 1 6  P .3d 574 (2001 ) 

(quoting Van Noy v. State Farm Mut. Auto. Ins. Co. , 98 Wn. App. 487, 492, 983 P.2d 

1 1 29 ( 1 999)) .  However, Van Noy is inapposite. Van Noy involved insureds' lawsuit 

against automobile insurer to recover for breach of contract, breach of fiduciary duty, 

bad faith claims handl ing, and violation of the CPA, arising after the insurer disallowed 

P IP  benefits. kt, at 787-89. Van Noy thus did not involve an attorney fees award as a 

sanction for bad faith l it igation conduct. Comparatively, al l  the CPA and IFCA claims 

were dismissed in the instant case. As this court held in Lock, postl itigation conduct of 

the insurer's counsel is not the basis for insurance bad faith l iabi l ity. 1 3  1 2  Wn. App. 2d at 

91 9. And procedural bad faith is unrelated to the merits of the case. Hedger, 1 99 Wn. 

App. at 1 4. 

Lock did not meet her burden of establishing the trial court abused its discretion 

in denying her requests for attorney fees. 

American Fami ly's Attorney Fees Request 

American Fami ly requests attorney fees and costs under RAP 1 8. 1 .  American 

Fami ly specifical ly argues because Lock's appeal was frivolous, it is entitled to attorney 

fees under RCW 4.84. 1 85 and RAP 1 8.9(a) . Lock's appeal was not frivolous. "An 

appeal is frivolous if, considering the entire record, the court is convinced that the 

appeal presents no debatable issues upon which reasonable minds m ight differ and that 

13 The Lock court expressly distinguished the direct contact conduct by American 
Family's corporate counsel from the postl itigation conduct of trial counsel . Lock, 12  Wn. App. 2d 
at 924. 
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it is so devoid of merit that there is no possibi l ity of reversal . "  Lutz Ti le, Inc. v. Krech, 

1 36 Wn. App. 899, 906, 1 51 P .3d 21 9 (2007). As we have previously acknowledged, 

this court in Lock expressly reversed orders granting or denying attorney fees and 

indicated that a party's request for fees should be addressed on remand. 1 2  Wn. App. 

2d at 925 n.4. Lock did just that. An appeal is not frivolous merely because the 

appellant's arguments are rejected. Streater v. White, 26 Wn. App. 430, 435, 61 3 P .2d 

1 87 ( 1 980). We deny American Fam ily's motion for attorney fees. 1 4  

We affirm . 1 5  

WE CONCUR: 

14 Lock also requests this court to sanction American Fam i ly for its purported bad faith 
l itigation tactics on remand. We decl ine to do so. This court wil l  not find an act of bad faith 
l itigation in the first instance. See Dalton M, LLC, 2 Wn.3d at 53. 

15 Because we affirm , we need not address American Fam i ly's alternative arguments 
raised in its cross-appeal. 
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IN  THE SUPERIOR COURT OF THE STATE OF  WASHINGTON 

IN AND FOR KING COUNTY 

1 

1 

2 

3 

4 

5 

STE PHENIE  Y .  LOCK, an individua l ,  Supreme Court No . 1 0 1 8 65 -7 

Pla int i f f ,  

6 v .  

7 AMERICAN FAMILY INSURANCE COMPANY , 

8 a Foreign Corporation , doing 

9 bus iness i n  Washington , 

1 0  Defendant . 

No . 1 5-2- 0 5 5 7 3- 9  SEA 

1 1  

1 2  

1 3  

1 4  

VOLUME I - VERBATIM REPORT O F  PROCEEDINGS 

JURY TRIAL VIA ZOOM 

1 5  

1 6  

1. 7 

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

December  7 ,  2 02 2  and December 8 ,  2 02 2  

The Honorable Maureen McKee Pre s iding 

2 4  TRANSCRIBED BY : Reed  Jackson Watkins , LLC 
Court-Certi fied Transcr iption 

2 5  20 6 . 62 4 . 3 0 0 5  



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5 

1 6  

1 7  

1 8  
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MOT ION S I S  �IMINE 

"The Court or.he 1:·wise affi rmed the Superior  Court I s JNOV 

order ,  which had ' .he practical ef fect of  ext inguishing the 

j ury ' s  award of $ 4 1 3 , 5 7 5 . The Court of  Appeals reinstated 

the common law bad·- faith claim only to the extent it was 

ba sed on American Family ' s  di rect con tact during Li tigation , 

meaning the check  and cover J. etter  mailed to her by American 

Fami ly ' s corporate counsel . "  

The issue of  -- and this  is  me tal king , not the Supre�e 

Court -- the issue o f  whether the  de fendant acted in bad 

faith has been resolved . Agai n ,  i nherent wi thin 

Judge Schubert ' s  unchallenged findings of  fact is that the 

prior j ur y  found the defendant had acted in bad faith . The 

reason Judge Schubert granted a j udgment notwithstanding the 

verdict  is not because there wasn ' t  evidence that the 

de fendant acted i� bad faith but because there was no 

evidence o f  damages . 

Because o f  aforementi oned uncha l l enged finding  of  fact by 

Judge Schubert , the specificity of the Court of Appeals 

opinion , and the Supreme Court ' s  clarification on the issue , 

I find that this trial is  for the j ury to determine what , if  

any,  damages were  causally  related by the  de fendant ' s  act  of  

bad fai th i n  sending the plainti f f  the  $4 , 1 3 5 . 75 check . 

So the plaintiff  ra ises an  extreme ly val i d  issue of  racial 

bias . I ' m saying extremely valid  not because I thoroughly 

assessed the conduct of j udicial officers ' orders i ss ued in 
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MOT IONS ! N  LIMINE 

this  case but bec �use I recogn i zed that every s ingle  

individual , inclu:iing every single j udicial o fficer , has 

inherent biases , and these inherent biases do play a role in 

certain decis ions that we ma ke . 

I also  recogni ze  the  frustrations that I think very wel l  

may b e  va l id o n  the pa rt o f  t h e  pla int iff  regarding orders 

that have consi s tent l y  gone against  the plainti f f  in  light 

of a considerable  amount of evidence in which one would 

expect ot herwise . However ,  the reason why I don ' t  think 

that a proact ive effort on my part to hold an evidentiary 

hearing to  de:, t ermine whether impl i cit biases did play a role 

in one or more of  the decisions i ssued by j udicial officers 

after remand be fore today on this case is because even i f  I 

set  aside the orders determining t he parameters o f  the issue 

be fore the tr ial  of  fact -- trier o f  fact in  thi s  tria l ,  I 

still would  go t o  the Court of  Appea ls  -- again ,  what I 

cons ider spec i f icity in  their  opinion and the Supreme 

Court ' s  clari fi cation o f  the i ssue -- and I would  fal l  -- I 

would  arr ive a t  the same conclus ion that I j ust mentioned . 

So while  I do thi nk it  is  cri t ica lly  -- critically 

importan t for j ud:i cial  offi cers - to take a proactive approach 

t o  ferret ing ou t impl icit  bias  and not only do I find i t  

important but I f j_nd t hat recent ca.se law i ssued b y  the 

Washington Sea te Supreme Court  d i rects us to do s o ,  I do not 

find that it is appropriate in this cas e  because , aga in ,  I 
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